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[Title]

A Financial Institution’s Duty to Explain at the Time of Setting Up a Term Deposit 
[Deciding Court]

Tokyo District Court
[Date of Decision]

4 November 1992

[Case No.]

Case No. 12748 (wa) of 1989

[Case Name]

Claim for Damages

[Source]

Kinyu Homu Jijo No. 1358: 60

Hanrei Jiho No. 1495: 113

Hanrei Taimuzu No. 832: 140

[Party Names]

Plaintiffs: 
Terushige Odagiri (and 3 Ors)

Vs.

Defendant: 
Oji Shinkin Bank

[Summary of Facts]

The Plaintiffs X1, X2 and X3 (collectively, “XX”) managed Plaintiff X4, which was a limited liability company, for which X1 was a representative director. XX always had the sales proceeds from the store delivered as a lump sum to the person in charge at the Defendant, Credit Union Y, and had the money deposited into deposit accounts belonging to Company X4 and XX, after having the money divided according to XX’s instructions. However, as Y handled various business transactions, including deposits to XX in an inappropriate or sloppy manner, XX suddenly came to distrust Y, and filed this suit containing six claims, including a claim for repayment of a term deposit, and a claim for damages on the ground of duplicated payments on a term deposit with regular fixed-amount installments and fixed property taxes. Among XX’s claims, the term deposit described above was already fully repaid, there were no double payments as described above, and almost all the facts that XX asserted as Y’s torts were misunderstandings (five claims were dismissed). The following facts, however, were acknowledged.

On 15 April 1986, Y’s employee, A, withdrew 1 million yen (1,000,000 yen) from X1’s ordinary deposit account, and transferred it in order to set up a term deposit for X1. Due to this transfer, the balance of X1’s ordinary deposit account described above was overdrawn by 409,631 yen, and it was not until 30 April that the situation was corrected. Since the interest rate of the overdraft loan at that time was higher than that of the term deposit by 0.25% annually, X1 suffered a loss in the amount of 42 yen, which was the amount reached by multiplying 409,631 yen by the 0.25% difference between the overdraft loan interest rate and the term deposit interest rate for the period until 30 April, when the above described account was brought into a positive balance.
Moreover, on 12 February 1988, Company X4’s representative, X1, delivered to Y’s employee, B, a check in the amount of 1 million yen (1,000,000 yen) drawn on Company X4’s account, and B 
 used the above 1 million yen (1,000,000 yen) to set up a term deposit under Company X4’s name on the same day. As a result, the balance of Company X4’s current account was overdrawn by 624,441 yen, and the situation was corrected on 15 February. The difference between the current overdraft annual interest rate (12%) and the term deposit annual interest rate (3.49%) at that time was 8.51% annually. As a result, Company X4 suffered a loss in the amount of 436 yen, which was the amount reached by multiplying 624,441 yen by the 8.51% difference between the current overdraft annual interest rate (12%) and the term deposit annual interest rate (3.49%) for the period from 12 February 1988 until 15 February, when the current account was brought into a positive balance.

Consequently, XX asserted that A and B either intentionally or negligently inflicted the losses on XX described above in the execution of their duties at Y, and X1 claimed damages from Y in the amount of 42 yen, and Company X4 claimed damages in the amount of 436 yen, as well as damages for delay at the annual rate of 5% prescribed by the Civil Code with respect to the period from the day following the day on which the writ was served through to the date of payment in full.

[Summary of Decision]

Claims partially allowed, partially dismissed. 

“According to (evidence omitted), we are able to find that X1 consented to the setup of each of the term deposits described above… However, … we cannot find that A and B sufficiently explained the ‘loss margin’ that would occur as a result of the ordinary deposit account and the current account being overdrawn, when A and B requested X1’s consent to set up each term deposit account. No matter how good a relationship X1 and Y enjoyed at that time, and even if the loss itself was not large, it was unlikely that X1 would have cooperated in competition between Y’s personnel to acquire term deposits to the extent of suffering a loss. It is presumed that had X1 known about the ‘loss margin,’ X1 would not have consented to the setup of each of the term deposits described above.

“Moreover, when it is clear that when losses such as are described above will be incurred, the employees of a financial institution have a duty of care to sufficiently explain that matter to the depositor. We, therefore, find negligence on the part of A and B for neglecting to sufficiently explain the facts described above.”

X1 suffered a loss of 42 yen, and Company X4 suffered a loss of 436 yen, as a result of the actions of A and B described above. “A and B inflicted the losses described above in the execution of their duties at Y, and Y was therefore liable for these losses. We find that there are grounds for XX’s assertions based on the tort described above.”

[Keywords]

� Commentary erroneously indicated “A”. This should have been “B” in light of the facts, and has been corrected accordingly.
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